brief, Bradford Coal Company, 7 FMSHRC 862, 3 MSHC (1985),
in this case counsel's appeal from the trial judge's order
requiring a brief was denied.  While the basis for the
denial was not stated, it followed closely upon the
Commission's earlier grant of counsel's appeal from the
trial judge's claimed failure to consider the arguments he
wished to present in support of his position.

As Ethical consideration 7-22 notes, "Respect for
judicial rulings is essential to the proper administration
of justice." By failing to comply with the trial judge's
order, counsel not only showed his disrespect for this
tribunal but failed in his duty to protect the interests of
his client by pressing his argument, if legitimate, that the
tentative bench decision was erroneous.  If, on the other
hand, he had no legitimate argument to present he should
have accepted the bench decision and avoided waste of the
Commission's time and resources by filing a frivolous
appeal.  The preamble to the Code of Professional Responsi-
bility states that the Disciplinary Rules are mandatory in
character and "state the minimum level of conduct below
which no lawyer can fall without being subject to discipli-
nary action."

With respect to specifications 2 through 6:

Rule 1.1 of the Model Rules of Professional Conduct
impose a duty of competence on a lawyer that includes a duty
to make thorough and adequate preparation for the trial of a
matter.  The record in this proceeding shows that counsel
for the operator failed to make the necessary inquiry and
analysis of the factual and legal issues controlling of the
outcome with the result that much time, effort, and expense
was incurred by both parties and the Commission in disposing
of a matter that should never have been contested.

Rule 3.1 of the Model Rules provides that "A lawyer
shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis for
doing so that is not frivolous ..." An action is
"frivolous" if it cannot be supported by a "a good faith
argument for an extension, modification 'or reversal of
existing law." Counsel for the operator never advanced a
legitimate argument for modifying or reversing the law
governing the assessment of civil penalties in Commission
proceedings. An advocate has a duty to use legal procedure
to the fullest benefit of a client's cause, but also a duty
not to abuse legal procedure, including the Commission's
administrative process. The litigation process may, of
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xpressed was that a
